









































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Administration Pushes To Clear Way For TPP Consideration In Congress
Inside US Trade, Posted: October 08, 2015

Within days of announcing a Trans-Pacific Partnership (TPP) deal, the Obama administration seems
determined to advance the agreement as quickly as possible toward signature and congressional
consideration while at the same time kicking off a campaign touting its benefits in press conferences,
speeches and fact sheets.

Quick action has two potential benefits for the administration, according to private-sector sources. First,
it allows the administration to shape the narrative of the TPP, which this week seemed dominated by
opponents, particularly after the critical comments by presidential candidate Hillary Clinton.

Secondly, quickly notifying Congress of the president’s intent to sign the agreement will put additional
pressure on the U.S. International Trade Commission (ITC) to speed up its analysis of the TPP's impact on
the U.S. economy. Such assessments have typically been submitted with an FTA implementing bill to
Congress.

U.S. Trade Representative Michael Froman last year urged the ITC to begin work on the analysis even
before the TPP was completed (inside U.S. Trade, Feb. 13, 2015).

Overall, moving quickly to notify Congress and release the TPP text helps ensure that -- when an opening
for congressional passage arises - all the procedural hurdles have been met.

In an Oct. 6 speech at the U.S. Department of Agriculture, President Obama said it would be "months"
before a congressional vote, and Ways & Means Ranking Member Sander Levin (D-Ml)} said in a letter to
fellow Democrats that day that congressional consideration will not happen before the spring of 2016.

Other sources said the question is whether the agreement could come up sometime between the March
1 primaries on "Super Tuesday" and the nominating conventions in July, or will take place after the
elections. In the post-election scenario, the TPP implementing bill could come up in the lame-duck
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session of 2016 though it cannot be ruled out that the agreement would not come up until the first half
of 2017 after Obama is out of office, one source said.

But the source warned the current turmoil prevailing in the House Republican conference over the
election of new leaders makes it hard to predict a timetable for anything, since it is an open question
how and if the House will operate next year.

He also said that the White House has to decide whether it wants to push TPP ratification as an Obama
legacy issue in 2016 even if that would alienate the Democratic base in advance of the November
election, and which may then not rally around a Democratic candidate. The question is what the White
House considers a bigger legacy issue: the approval of TPP and or the election of a Democratic
president, he said.

The administration is planning to notify Congress formally of its intent to sign the TPP agreementin a
matter of days, private-sector sources said early in the week. They said they based this on the message
conveyed by USTR officials in briefings as well as one-on-one conversations.

But by mid-week, Senate Finance Committee Chairman Orrin Hatch (R-UT) warned against sending that
congressional notification before the full text of the agreement is released. He did so in an Oct. 7 Senate
floor speech, two days after he spoke to Froman on the phone, according to a spokeswoman.

Prior to that speech, senior administration officials, including Agriculture Secretary Tom Vilsack, said the
administration was working to release the text "within the 30 days or so."

Asked in an Oct. 7 press conference on how he planned to proceed in light of the Hatch comments,
Froman would only say that the administration is engaged in consultations with Congress. "We're having
ongoing conversations with congressional leadership and congressional partners about the process
going forward," he said. "We're still in consultations with members of congress and the leadership about
the pathway forward.”

Froman noted that the formal notification of the intent to sign is really the first step in the process of
advancing the agreement. Froman was scheduled to meet with House Ways & Means Committee
Chairman Paul Ryan (R-WI) on Oct. 7, after he had spoken to Hatch on the phone on Oct. 5.

;
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Froman said the U.S. is still working with the other countries to finalize the details of the text and put it
through a legal scrub and release as soon as possible. "We're shooting to do it within 30 days following
the completion of the negotiations," Froman said.

The release of the full TPP text will likely coincide with the release of the currency side agreement that
Treasury has been negotiating with the finance ministries of other TPP countries, according to informed

sources. That currency agreement will not formally be part of the TPP and not subject to dispute
settlement (see related story).

In a related development, Canadian Prime Minister Stephen Harper on Oct. 5 indicated that the full TPP
text would be released in a matter of days. He also said he expected the deal to be signed early next
year and ratified during the next two years.

The Trade Promotion Authority law obligates the president to make a formal notification to Congress 90
days before he signs the deal. No later than 30 days after the notification and 60 days before signing the
agreement, the administration must publish the text of the deal under the law.

Informed sources said that the administration is determined to beat that deadline and may publish the
. text of the agreement in about three weeks.

Vilsack said the administration is hoping to release the text "relatively soon" and "within" the 30 day
period. He said it will be done "more quickly” than for previous trade agreements because TPP countries

started the process of legal review months ago because they knew stakeholders would want the text as
quickly as possible.

Late last year, TPP countries were saying they would begin a legal review of chapters that have already
been closed prior to reaching a final agreement on an overall deal. They acknowledged this was aimed
at minimizing the delay between the conclusion of the negotiations and the signing of the agreement,

thereby allowing a speedier ratification by signatories (Inside U.S. Trade, Dec. 19, 2014).
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One business source said that U.S. officials during the Atlanta negotiations made clear that they are
under enormous pressure to finish up the legal review of the TPP text as soon as possible. But the
source cautioned that he did not believe the U.S. would publish the TPP text before others countries are
also ready to do so.
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https://www.politicopro.com/trade/story/2015/10/germany-mabilizes-against-eu-us-trade-deal-060849

Germany mobilizes against EU-U.S. trade deal
By Janosch Delcker
10/09/2015 12:25 PM EDT

BERLIN - As the German capital prepared for what is slated as its biggest protest yet against the
Transatiantic Trade and Investment Partnership Saturday, officials in Berlin and Brussels talked up the
benefits of an EU-U.S. free-trade deal.

More than 600 buses and five special trains are scheduled to bring about 40,000 protesters to reinforce
tens thousands of locals who are expected to march, according to one of the organizers, Uwe Hiksch of
the environmental group Friends of Nature.

Labor unions, environmentalists, social movements and anti-globalization activists like Attac are behind
the protest, which goes by the slogan "Stop TTIP and CETA" - referring not just to the EU-U.S. trade deal
but also a similar deal with Canada.

Even though the trade deal has been eclipsed in the media by the influx of hundreds of thousands of
refugees, German opposition to TTIP shows no signs of abating.

In a non-representative survey of 3,000 app users conducted by public broadcaster ZDF this week, 88
percent of respondents answered "No" to the guestion "Will the German economy benefit from TTIP?"

In a Eurobarometer poll from May, 51 percent of Germans said they were against a free-trade
agreement with the U.S., while only 31 percent were in favor.
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TTIP opponents in Germany have been critical of what they perceive as opaque negotiations carried out
away from public scrutiny, and of the potential role of arbitration tribunals in disputes between
investors and governments.

Although the European Commission has tried to calm such concerns by proposing to give EU
governments a greater influence over those tribunals, and by implementing a new Europe-U.S.
commercial court, widespread criticism in Germany has not faded and there continue to be fears that
standards of social services, environmental regulation and consumer protection will fall.

Politicians from the opposition Greens and Left have encouraged followers to join Saturday's protest
while Chancellor Angela Merkel's "grand coalition" of conservatives and Social Democrats are behind
the trade deal.

SPD leader Sigmar Gabriel, who is economy minister and vice chancellor, came down clearly in favor of
TTIP in an interview Thursday, after sitting on the fence for months and even admitting in June to
doubting "if TTIP would ever happen.”

"If the negotiations fail, we will have to adapt ourselves to other standards, maybe those that will one
day be agreed upon between China and the U.S.," he told business magazine WirtschaftsWoche.

"In that case, there will be arbitration tribunals, there will be no or little standards of consumer
protection - and for sure, there will be no social standards,” he warned. "Those who now yell 'Stop TTIP,'
and oppose any sort of negotiations with the U.S., should think it through."

Merkel defended the trade deal in front of skeptical members of the ver.di trade union late last month,
arguing that it could set the standard for trade agreements worldwide, and asserting her belief that
Germany should be an "open economy.”

Earlier this week, EU Trade Commissioner Cecilia Malmstrém voiced astonishment at the level of
opposition to TTIP among Germans, especially "because the German economy will most likely profit the
most from it."
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In an interview with Stiddeutsche Zeitung, she said the Volkswagen emissions scandal ought to suggest
some humility vis-a-vis Europe's U.S. partners.

"I spent much time explaining to the Americans that we have the highest environmental standards in
Germany. And now it turns out that we're not perfect,” she said.

The next round of TTIP discussions between the European Commission and Washington is scheduled for
Oct. 19, 2015.

This article first appeared on POLITICO.EU on Oct. 9, 2015.

To view online:

https://www.politicopro.com/trade/story/2015/10/germany-mobilizes-against-eu-us-trade-deal-060849
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How the controversy over drug prices could take down Obama’s massive trade
deal

By Carolyn Y. Johnson October 9

A political firestorm is building over the protections for drug companies in Obama administration's
massive international trade deal, threatening support for a key piece of the president’s legacy.

The chapter addressing the issue, which was posted online Friday by WikiLeaks, grants at least five years
of exclusivity to the makers of next-generation biologic medicines for diseases ranging from cancer to
rheumatoid arthritis. That's less than what drug companies enjoy in the United States. The language has
become a sticking point for both critics and supporters of the industry -- and has even changed the
minds of some of the deal's most ardent supporters.

Democratic presidential candidate Hillary Rodham Clinton is worried that the terms provide excessive
protections for drug companies and said this week that she now opposes the Trans-Pacific Partnership
(TPP). Senator Orrin Hatch (R--Utah), who has been a key GOP backer of Obama’s trade agenda, said in a
speech this week that he could drop his support partly out of concerns that it provides too little
inteilectual property protection for drug development.

The biologics issue was among the final sticking points in a deal that was negotiated by the
administration for more than five years, with trade ministers haggling over the matter until just hours
before President Obama announced they had reached a deal at a news conference on Monday.

Almost immediately, what was known about the biologics proﬁision began to generate controversy.
According to the draft leaked Friday, drug companies will get either eight years of protection or "at least
five years" plus an ambiguous amount of extra time due to "market circumstances" that will "deliver a
comparable outcome in the market." The language is obtuse enough that some are interpreting it as five
years, others as eight. In the United States, those drugs enjoy 12 years of exclusivity, through a provision
embedded in the Affordable Care Act.
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The "data exclusivity" granted by the deal means that competing companies making biosimilar drugs
cannot bring their products to market, which could bring down prices. Patient advocates said that the
drug industry won monopoly protections it didn't previously have that will hurt patients' access to drugs.
The pharmaceutical industry said anything less than 12 years of protection will stymie innovation.

Click here for more information!

The brewing battle over the protections of drug company monopolies is one of the trickiest debates

. emerging in politics. On one hand, there's the need to provide incentives for drug companies to sink
considerable money into the risky business of developing new therapies. On the other, there is growing
guestion over when monopolies produce an unsustainable system in which high prices are no longer
linked to value, but to what drug companies can charge.

The U.S. Trade Representative urged all sides to reserve judgment until the final agreement is made
public.

“Despite the wide gulf between the U.S. and other TPP partners on this issue we achieved a strong and
balanced outcome that incentivizes innovation and ensures that medicines are widely available for
those who need them," said Matthew McAlvanah, a spokesperson for the USTR. "TPP will be the first
trade agreement that provides minimum standards for an extended period of protection for biologics
and will give countries multiple pathways to meet those strong standards.”

Henry Grabowski, a professor emeritus of economics at Duke University, said much of the industry
anxiety stems from the possible ripple effects this agreement might have.

"I think the fear is that if a large part of the world adopts five years [of exclusivity], then it creates
pressure,” Grabowski said. Clinton has proposed shortening the period of exclusivity in the United States
for biologic drugs from 12 years to seven. The Obama Administration’s budget proposal does, too.

"It's part of a broader mosaic that it could come back to kind of create political pressures in the U.S. and
Europe to shorten the exclusivity period, which | think would be a tremendous problem for the
industry," Grabowski said.
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Executives from major drug companies met with the President on Thursday to express their
disappointment in the agreement. In a statement, Mark Grayson, a spokesman for the pharmaceutical
trade organization, PhRMA, confirmed the meeting, but declined to name the companies that attended.

"We emphasized that strong intellectual property protection is necessary for the discovery and
development of new treatments and therapies for the world’s patients and are disappointed that the
TPP, which, by failing to secure 12 years of data protection for biologic medicines, will compromise the
next wave of innovation and disrupt the development of new, critically-needed medicines," Grayson
said.

Both PhRMA and BIO, the trade group for the biotechnology industry, said they would not comment on
the leaked draft.

"The Congress set 12 years as the appropriate period to both foster innovation and provide access to
biosimilars in a reasonable timeframe. While the TPP agreement will not impact the U.S. data protection
period, we believe the failure of our Asian-Pacific partners to agree to a similar length of protection is
remarkably short-sighted and has the potential to chill global investment and slow development of new
breakthrough treatments for suffering patients," Jim Greenwood, the president of BIO said in a
statement released this week.

Public Citizen, a patient advocacy group, has argued that the deal is major concession to pharmaceutical
companies. Biologics currently do not have any exclusivity protection in many countries, while in others,
such as Chile, New Zealand, Singapore and Australia, they only have five years of protection.

"This is a huge win for pharma and a huge loss for us,” said Burcu Kilic, a policy director at Public Citizen.
"That is why we are quite confused. They won this game; they got five years, and they are building the
pathway to eight now - they are putting the bricks there. Pharma shouldn’t play this as, ' We are the
losers, we wanted 12 years.™

Politicians haven't hesitated to critique the deal, for diametrically opposed reasons.

In a speech on the Senate floor, Hatch lambasted the Obama Administration for failing to get intellectual
property protections comparable to those that exist in the U.S.
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"This is particularly true with the provisions that govern data exclusivity for biologics," Hatch said. "As
you know, biologics are drugs that are on the cutting edge of medicine and have transformed major
elements of the healthcare landscape thanks, in large part, to the efforts and investments of American

companies.”

‘In an interview with PBS, Clinton voiced her objections to the agreement, for the opposite reason:

“m worried that the pharmaceutical companies may have gotten more benefits and patients and
consumers fewer. | think there are still a lot of unanswered questions,” she said.

Staff writer David Nakamura contributed to this story.

A previous version of this story incorrectly stated that Peru was among the countries that have five

years of exclusivity for biologic drugs.
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Why support TPP? Critics should read the agreement and keep an open mind

In light of vociferous opposition to the trade deal, the TPP that emerged is a pleasant surprise — so much
so that some Republicans threaten to oppose it

Jeffrey Frankel
Sunday 11 October 2015 09.23 EDT
Last modified on Wednesday 14 October 2015 03.34 EDT

Agreement among negotiators from 12 Pacific rim countries on the Trans-Pacific Partnership (TPP)
represents a triumph over long odds. Tremendous political obstacles, both domestic and international,
had to be overcome to conclude the deal. And now critics of the TPP’s ratification, particularly in the US,
should read the agreement with an open mind.

Many of the issues surrounding the TPP have been framed, at least in US political terms, as left versus
right. The left’s unremitting hostility to the deal — often on the grounds that the US Congress was kept in
the dark about its content during negotiations — carried two dangers: A worthwhile effort could have
been blocked; or President Barack Obama’s Democratic administration could have been compelled to be
more generous to American corporations, in order to pick up needed votes from Republicans.

In fact, those concerned about labour rights and the environment risked hurting their own cause. By
seeming to say that they would not support the TPP under any conditions, Obama had little incentive to
pursue their demands.

Seen in this light, the TPP that has emerged is a pleasant surprise. The agreement gives pharmaceutical
firms, tobacco companies, and other corporations substantially less than they had asked for — so much
so that the US senator Orrin Hatch and some other Republicans now threaten to oppose ratification.
Likewise, the deal gives environmentalists more than they had bothered to ask for.



Perhaps some of these outcomes were the result of hard bargaining by other trading partners (such as
Australia). Regardless, the TPP’s critics should now read the specifics that they have so long said they
wanted to see and reconsider their opposition to the deal.

The most controversial issues in the US are those that are sometimes classified as “deep integration”
because they go beyond the traditional easing of trade tariffs and quotas. The left’s concerns about
llabour and the environment were accompanied by fears about excessive benefits for corporations:
protection of the intellectual property of pharmaceutical and other companies, and the mechanisms
used to settle disputes between investors and states.

So what, exactly, is in the finished TPP? Among the environmental features, two stand out. The
agreement includes substantial steps to enforce the prohibitions contained in the Convention on
International Trade in Endangered Species (Cites). It also takes substantial steps to limit subsidies for
fishing fleets — which in many countries waste taxpayer money and accelerate the depletion of marine
life. For the first time, apparently, these environmental measures will be backed up by trade sanctions.

| wish that certain environmental groups had devoted half as much time and energy ascertaining the
potential for such good outcomes as they did to sweeping condemnations of the negotiating process.
The critics apparently were too busy to notice when the agreement on fishing subsidies was reached in
Maui in July. But it is not too late for environmentalists to get on board.

Similarly, various provisions in the area of labour practices, particularly in south-east Asia, are
progressive. These include measures to promote union rights in Vietnam and steps to crack down on
human trafficking in Malaysia.

Perhaps the greatest uncertainty concerned the extent to which big US corporations would get what
they wanted in the areas of investor-government dispute settlement and intellectual property
protection. The TPP’s critics often neglected to acknowledge that international dispute-settlement
mechanisms could ever serve a valid purpose, or that some degree of patent protection is needed if
pharmaceutical companies are to have sufficient incentive to invest in research and development.
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There was, of course, a danger that such protections for corporations could go too far. The dispute-
settlement provisions might have interfered unreasonably with member countries’ anti-smoking
campaigns, for example. But, in the end, the tobacco companies did not get what they had been
demanding; Australia is now free to ban brand-name logos on cigarette packs. The TPP also sets other
new safeguards against the misuse of the dispute-settlement mechanism.

Likewise, the intellectual property protections might have established a 12-year monopoly on the data
that US pharmaceutical and biotechnology companies compile on new drugs (particularly biologics),
thereby impeding competition from lower-cost generic versions. In the end, these companies did not get
all they wanted; while the TPP in some ways gives their intellectual property more protection than they
had before, it assures protection of their data for only 5-8 years.
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The focus on new areas of deep integration should not obscure the old-fashioned free-trade benefits
that are also part of the TPP: reducing thousands of existing tariff and non-tariff barriers. Liberalisation
will affect manufacturing sectors such as the automotive industry, as well as services, including the
internet. Liberalisation of agriculture — long a stubborn holdout in international trade negotiations —is
noteworthy. Countries like Japan have agreed to let in more dairy products, sugar, beef, and rice from
more efficient producers in countries like New Zealand and Australia. In all these areas and more,
traditional textbook arguments about the gains from trade apply: new export opportunities lead to
higher wages and a lower cost of living.

Many citizens and politicians made up their minds about TPP long ago, based on seemingly devastating
critiques of what might emerge from the negotiations. They should now look at the outcome with an
open mind. They just might find that their worst night-time fears have vanished by the light of day.
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Trading Away Land Rights: TPP, Investment Agreements, and the Governance of
Land

Rachel Thrasher and Timothy A. Wise

In 2009, the government of Mozambique put a moratorium on large-scale land acquisitions, a belated
response to a wave of protests triggered by so-called “land grabs” by foreign investors. The moratorium,
which lasted two years and restricted only land deals larger than 25,000 acres (10,000 hectares), calmed
tensions while the government sought to resolve the inconsistencies between the great land giveaway
and the country’s progressive land law, which recognizes farmers’ land rights even when they do not
hold formal titles.

Some of those investors were from the United States, and it is a wonder that they didn’t sue the
Mozambican government for limiting their expected profits. They could have under the Bilateral
Investment Treaty (BIT) between the United States and Mozambique.

As U.S. trade negotiators herd their Pacific Rim counterparts toward the final text of a long-promised
Trans-Pacific Partnership Agreement {TPP), the investment chapter remains a point of contention. Like
the 1994 North American Free Trade Agreement (NAFTA) and most U.S. trade agreements since, the TPP
text includes controversial provisions that limit the power of national governments to regulate incoming
foreign investment and give investors rights to sue host governments for regulatory measures, even
those taken in the public interest, that limit their expected returns. A host of BiTs with a far wider range
of countries, including Mozambique, contain similar provisions.

The impact of such agreements on land grabs and land governance has received scant attention until
recently. As new research from the international Institute for Environment and Development (IIED) and
Tufts University’s Global Development and Environment Institute (GDAE) shows, the kinds of investment
provisions in the TPP and in most BiTs can severely limit a government’s ability to manage its land and
other natural resources in the public interest. They can also interfere with the implementation of newly
adopted international guidelines on land tenure.
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As GDAE's research shows, there are alternatives to such restrictive investment rules. Mozambique, for
example, could withdraw from its BIT with the United States and instead draw on the less constraining
investment provisions offered by the Southern African Development Community (SADC).

The Threats to Land Governance

GDAE’s new background paper, “Trade Agreements and the Land,” by Rachel Thrasher, Dario Bevilaqua,
and Jeronim Capaldo, examines the implications of proposed agreements, such as the TPP, for
regulating land grabs. Lorenzo Cotula of lIED, in his report, “Land Rights and Investment Treaties:
Exploring the Interface,” looks beyond land grabbing to consider other important aspects of land
governance, including land redistribution. Both identify key provisions common to U.S. investment
treaties that constrain land governance.

Perhaps most well known is the Investor-State Dispute Settlement (ISDS) process whereby private
investors can sue states in a private arbitral tribunal — a glaring exception to the traditional sovereign
immunity granted to states. Land grabs have not yet been the subject of dispute under these treaties,
but other land conflicts show how they might in the future.

Beyond the onerous ISDS provisions, investment treaties universally require compensation in the case of
expropriation. Traditionally, that compensation must be “prompt, adequate and effective.” Countries
have faced claims for expropriation in a wide variety of land-related cases — mostly in response to state
efforts to correct past injustices or reform land tenure. Zimbabwe, in the wake of its fast-track land-
redistribution program, Albania’s privatization in the transition from socialism, and South Africa’s mining
legislation to benefit disadvantaged groups after apartheid all faced investor disputes claiming
expropriation.

The standard for compensation in these treaties is often based on the market value of the investment
and does not take into account a fair balance between interests. Indeed, in the draft TPP several
negotiating countries have explicit footnotes and annexes specifying that the compensation must be at
market value (Art. 11.7, Annex II-C). As Cotula points out, investors can demand such compensation
even if they got the land at low prices and even if government action simply interferes with or delays
their profit-making activities. :
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Treaties also often require that foreign investors be treated with “full protection and security.” In some
cases, where domestic individuals or groups have taken action against foreign investors, the countries
have been on the hook for not acting with “due diligence” to protect them.

Many investment agreements also demand “fair and equitable treatment” for foreign investors. In
investment jurisprudence this has come to include the “legitimate expectations” of the investor based
on negotiations with governments. Any promise of access to land and resources, or even the speedy
handing over of such land, can be disputed as a violation by investors.

Sometimes, even before an investor enters the country, these investment treaties threaten land
governance by extending the “right of establishment” to investors from partner countries. This means
that under the TPP and most modern BITs, host countries must treat foreign investors on par with
domestic investors, giving no priority to nationals even in sensitive areas such as land, minerals, and
other natural resources.

These investment provisions can have a marked “chilling effect” on governments. Cotula points out, for
example, that many provisions of investment treaties would conflict with efforts by a government to
implement the Voluntary Guidelines on the Governance of Land Tenure {VGGT) from the FAO, now the
gold standard for appropriate recognition of land rights. The guidelines call for the restitution of land to
those from whom it was taken and the redistribution of land in land reform efforts. To the extent those
efforts impede the profitability or expected profitability of a foreign investment, the government may
find itself liable for unaffordable market-rate compensation in settlements that can include the
recouping of expected profits by investors. Such agreements therefore make it more difficult for
governments to implement this groundbreaking new international land tenure agreement.

Notably, many of Cotula’s recommendations involve ways that governments can protect themselves by
legislating the VGGT in national law and ensuring that investment treaties recognize such obligations.

TPP — No Way Forward

The TPP is expected to be finalized in the coming months. For countries like Viet Nam, which was not
previously bound by any international investment treaties, this could create large unexpected obstacles
to domestic land regulation. Currently, the United States is negotiating investment treaties with what
amounts to 80 percent of global GDP. Between the TPP, the TTIP, and BITs with India and China, U.S.
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style investment treaties are poised to become the de facto international legal regime for the treatment
of foreign investors.

AS GDAE’s background paper shows, there are other investment treaty models out there. The Southern
African Development Community drafted a model BIT with some of these threats to governance in
mind. Its Model BIT begins by explicitly recommending that countries not extend rights to investors
before establishment. Instead, countries are encouraged to admit investments in a good faith
application of their laws. The model also limits ISDS provisions, recommending either that disputes
should be kept between States, or at the very least, that States should be able to bring counterclaims
against the investor in the same tribunal.

Expropriation is approached differently as well. Rather than a standard of non-discrimination and
“prompt, adequate and effective” compensation, it acknowledges that almost all expropriations are
discriminatory and suggests a “fair and adequate” standard for determining compensation. This is more
in line with other approaches looking to create an “equitable balance” between interests in deciding

- how much compensation is owed.

Finally, the language of “full protection and security” and “fair and equitable treatment” is downgraded
such that it requires only “fair administrative treatment.” By doing this the SADC text emphasizes that
this is a procedural, rather than a substantive standard and reserves the rights of states to make
regulatory changes in response to important public policy.

As Cotula concludes, “Protecting the land claims of some, without also taking action to protect different
and potentially competing land claims, can entrench imbalances in both legal rights and power relations.
In the longer term, solutions should lie less in legal arrangements that insulate foreign investment from
shortcomings in national legal systems, and more in establishing fair and effective land governance that
can cater for the needs of all.”

Rachel Thrasher is a Policy Fellow at the Global Economic Governance Initiative at Boston University.

Timothy A. Wise is Policy Research Director at Tufts University’s Global Development and Environment
Institute and a Senior Research Fellow at the Political Economy Research Institute at the University of
Massachusetts at Amherst. Wise has written extensively on land issues as part of his project on a Rights-
Based Approach to the Global Food Crisis.
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Thursday, October 15, 2015

Daily News IUST

TPP Drafting, Legal Scrub Continues In Tokyo; Few Details For Cleared Advisers
Posted: October 15, 2015

Officials from the 12 Trans-Pacific Partnership (TPP) countries are drafting parts of the final text of the
agreement and conducting a legal review of completed chapters at a meeting this week in Tokyo,
according to informed sources. This meeting comes as the Obama administration is facing pressure from
trading partners such as Canada, as well as members of Congress and stakeholders, to release the TPP
text as soon as possible.

The work in Tokyo also includes drafting one or two side letters to the agreement, as well as technical
work on the tariff schedules, according to one informed source.

The tariff schedule work, which is very detailed and technical to begin with, will be further complicated
by the fact that the TPP negotiations were conducted on the basis of a 2007 version of the Harmonized
Tariff Schedule, one source said. This means negotiators need to ensure that items are placed under the
correct tariff lines in the 2012 version of the HTS, he said.

One former U.S. trade official involved in previous trade negotiations said this week that the work to
finalize the tariff schedules is very time consuming due to its technical nature.

Similarly, a source close to the negotiations said it will likely take several meetings to finalize the TPP
fext, not just the one underway in Tokyo.

U.S. Trade Representative Michael Froman said on Thursday that TPP countries are currently “working
to finalize the details of the text.” Speaking on an Oct. 15 conference call organized by the Council on
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Foreign Relations, he said the Obama administration is “very eager” to get the text finalized and get it
out in the public “as soon as possible.”

Without a final text, the administration has been reluctant to provide very detailed briefings to business
representatives and other stakeholders, and revealed few new details at an all-day briefing for cleared
advisers on Oct. 14, sources said.

Participating in that briefing were members of the Advisory Committee for Trade Policy and
Negotiations, the Labor Advisory Committee, the Industry Technical Advisory Committees, and some
agriculture cleared advisers. The Agriculture Technical Advisory Committee as well as the Agriculture
Policy Advisory Committee have a separate briefing on TPP scheduled for Oct. 22, according to informed
sources.

Froman said during the CFR call that administration officials have been briefing stakeholders, Congress
and the public on how the key TPP issues were resolved, so there is a full understanding ahead of the
congressional debate.

The administration has shared some elements of the TPP deal with members of Congress, though not to
cleared advisors, sources said. This has led to questions among congressional staff whether the texts
shown to members of Congress now should also be shown to cleared advisers, sources said.

At this point, cleared advisers only have access to the TPP text that reflects the state of play at the July
Maui ministerial.

Canadian Trade Minister Ed Fast on Oct. 14 expressed doubt that any TPP text will be publicly available
to Canadians before the Oct. 19 federal election in that country. “We're working with our eleven other
partners to secure at least a provisional [TPP] text,” he said in the interview with the Canadian
Broadcasting Corporation. He noted that any TPP country needs the consent of all the other participants
to release “any form of the text."

He said that Canada is pressing the other TPP nations “very hard” to release that text so Canadians can
see for themselves. “I can tell you, we've been very, very assertive with our partners explaining to them
that Canadians in the middle of an election have a right to know what's in the text, and that's why we've
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provided a summary to provide them with essentially a clearer understanding of what the overall terms
of the text are,” he said.

Amidst the difficulties of coming up with a text, the administration seems to have backed off its initial
plan to notify Congress of its intent to sign the TPP within a matter of days after announcing a deal,
according to informed sources. Finance Committee Chairman Orrin Hatch (R-UT) last week warned
President Obama to refrain from notifying Congress of its intent to sign the TPP before Congress has
access to the text.

At the same time, President Obama and Froman have been in close contact with members of Congress.
After the TPP deal was announced, President Obama called a number of members, and Froman reached
out to the 28 House Democrats who voted for the renewal of fast-track earlier this year as well as the 13
Senate Democrats who voted for cloture on the Trade Promotion Authority (TPA) bill, sources said.

These most recent outreach efforts come on top of the attention administration officials have paid on
these members after the fast-track vote, including providing updates during the Atlanta TPP
negotiations, one informed source said.

The administration has clearly decided that dominating the TPP discussion with positive messages
requires that level of senior official involvement at this early stage, this source said. As part of this
concerted campaign to shore up support for the TPP, the administration has generated letters of
support for TPP from former government officials and five former chairmen of the Democratic National
Committee.

Froman during the CFR call said Obama has already been out there “aggressively” talking about the TPP
in public, including during his Oct. 10 weekly address, and that cabinet members will be making
appearances around the country to tout the benefits of the deal.

Some stakeholder sources said this week that the absence of the text may favor the administration's
current campaign to garner support for the TPP. Specifically, it allows Froman to tout the benefits of the
agreement without critics being able to contradict him based on the details of a text, these sources said.
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in a related development, AFL-CIO President Richard Trumka urged Obama in an Oct. 9 letter to release
the text in the “very near future” as a way of proving the administration claims about the benefits of the
TPP. "In my experience, when there is such good news to share, there is no need for secrecy,” Trumka
wrote. "If the TPP will do for the American middle class all that USTR claims, releasing the text would be
the single best way to prove that."

He said that creating the level playing field for American workers includes equal access to information,
and the only way to ensure that is to give all Americans access to the text "right now," not after the
administration has done its "public relations spin."

Once the text is released, there will be a better sense of the political tensions around the TPP agreement
because stakeholders will reveal more of their positions based on the details of the deal, sources said
this week. For example, the U.S. dairy industry will likely want to review U.S., Canadian and Japanese
tariff schedules before taking a position, they said.

At the same time, the absence of a final text means the administration cannot take fhe procedural steps,
such as the notification, which will ultimately lead to a congressional vote. The administration is clearly
pursuing a strategy of fulfilling all the necessary requirements in order to be ready to take any
opportunity for a congressional vote should it arise, sources said. However, two congressional aides
have said the congressional consideration of the deal could slip to the lame duck session following the
2016 election, which is more than 13 months from now.

Gauging when and how an opportunity for a vote would arise is particularly hard to predict in light of
the turmoil in the House Republican caucus that has delayed the election of a speaker. Without a House
speaker, it will be hard to tell how and if the House will operate and how much energy and inclination
there will be to tackle any major issues, sources said.

Once the notification is submitted, the administration has 90 days to sign the TPP deal, though it could
opt to sign it later. The administration is required to publish the TPP text at least 60 days before
signature, which would be no later than 30 days after notification. Cleared advisers have 30 days after
the notification to provide their written assessments of the TPP text, according to the fast-track law.
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Inside U.S. Trade - 10/16/2015

TPP Drug Reimbursement Rules Likely Deviate From Past U.S. Trade Pacts
Posted: October 15, 2015

An annex in the Trans-Pacific Partnership (TPP) agreement that sets disciplines for decisions by
government bodies on reimbursements for drugs and medical devices does not appear to go as far as
similar annexes included in the U.S. free trade agreements with Australia and South Korea, in two
respects, according to fact sheets issued by the Australian and New Zealand governments and a joint
summary written by all 12 participants.

The first departure is that the TPP annex only requires parties to establish a review process of prior
decisions on reimbursement, while the U.S.-Australia FTA and the KORUS required an "independent
review process."

An Oct. 9 fact sheet by the New Zealand government makes ciear that New Zealand is interpreting this
obligation as allowing for the review to take place by the same body which made the initial decision,
which is PHARMAC in the case of New Zealand.

"An internal review process is sufficient to meet the obligation. In other words, the decision maker,
PHARMAC, may undertake the review,” the fact sheet said. It added that the result of the review does
not carry the requirement to change funding decisions.

The second departure from previous trade pacts is that the obligations in the drug reimbursement
annex will not be subject to dispute settlement. This is made clear by the New Zealand fact sheet, an
Oct. 6 Australian fact sheet on health outcomes and the joint summary of the agreement. Provisions on
national pharmaceutical reimbursement policy within both KORUS and the Australia-U.S. FTA are subject
to government-to-government dispute settlement.
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In lieu of dispute settlement, the annex appears to set up a government-to-government consultation
mechanism to discuss issues covered in the annex, according to the New Zealand fact sheet. This
consultation mechanism appears in neither the Australia FTA nor KORUS.

A leaked text of this annex -- released by Wikileaks on June 10 and dated December 17, 2014 -- contains
language stating that dispute settlement shall not apply to the annex and includes consultation
mechanism.

The leaked text also shows discord over the requirement that the review process must be done by an
independent body, which is a provision the U.S. has pushed for in its previous trade agreements (Inside
U.S. Trade,June 6).

Sources following negotiations on the annex said the lack of dispute settlement was an expected
outcome, but still represents a deviation in preferences the U.S. laid out in KORUS and the Australian
FTA.

U.S. drug companies have complained that PHARMAC's listing and pricing determination process is
opaque and unpredictable, claiming that PHARMAC aims to drive down drug prices at the expense of
intellectual property protections and transparency. U.S. drug companies hoped that provisions the U.S.
had initially proposed within the annex - such as requiring an independent review process - would put
tighter rules on PHARMAC.

Deborah Gleeson, a professor at the School of Psychology and Public Health at Australia's La Trobe
University and a critic of TPP, said she believed the U.S. backed down significantly from its initial aims for
the annex, "primarily because Australia simply refused to go further than the AUSFTA provisions.”

Gleeson went on to say that "battles" over Australia‘s national healthcare program had already been
fought during the negotiations for that deal and that the Australian government determined it would be
"politically unacceptable" to sign a deal requiring further changes to the program.

Another source following the negotiations said that, when Australian officials negotiated the Australia-
U.S. FTA, they believed that the independent review provisions did not require the review to be done by
a group outside of their government's public health department.
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That source said that Australian negotiators may have therefore sought less strict language in the TPP
that did not explicitly require this review process to be independent.

Two TPP critics agreed that the annex's departures from previous FTAs are positive in terms of
mitigating the agreement's impact on access to medicines and drug prices. But they made clear that
these changes were not sufficient to alleviate the worries previously raised by skeptics of the trade pact
about the annex and TPP's overall impact on public health.

Gleeson and Peter Maybarduk, director of Public Citizen's Global Access to Medicines Program, both
said the final wording of the annex may be ambiguous enough that it will still allow governments or

pharmaceutical companies to use the language to put pressure on reimbursement bodies to change
their behavior.

They also argued that despite the changes to water down the annex, countries and the pharmaceutical
industry still have a variety of indirect methods to apply pressure to TPP members if they feel as though
their drug reimbursement policies are not being carried out in a favorable manner.

in addition, they contended that pharmaceutical companies could still launch an investor-state claim
under the investment chapter arguing that an action by the reimbursement body violated the obligation
by governments to provide fair and equitable treatment to investments. Critics of the annex had sought
explicit language stating that reimbursement decisions by government bodies could not be challenged
under investor-state dispute settlement.

One critic said U.S. trade officials had explicitly acknowledged last year that excluding the
reimbursement annex from dispute settlement does not preclude a pharmaceutical company from
challenging how drugs are reimbursed through the investment chapter.

Maybarduk said another way to circumvent the changes would be for members to hold back on the
implementation of other parts of TPP if they perceive another member to not be strictly following the
text or "spirit” of the health transparency annex.
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The government-to-government consultation mechanism also provides a route to constantly pressure
governments over their national health reimbursement policies and advocate for the pharmaceutical
industry, he argued.

Gleeson said PHARMAC will have to make changes to its current process in order to comply with the
obligations in the annex, specifically by establishing a specified period of time for completing review as
well as establishing a review process.

The New Zealand fact sheet hinted at these new obligations, but insisted they would not require New
Zealand to "change the PHARMAC model." However, it estimated that implementing the annex’s
obligations would involve up to $4.5 million in one-off establishment costs for PHARMAC, and $2.2
million per year in operating costs.

On the specified period of time, the fact sheet noted that the period can be determined by each TPP
party and there is an exception that allows this timeframe to be extended provided the reason for the
extension is disclosed. "This exception is noteworthy given PHARMAC may assess applications over
multiple budget cycles or defer a final decision until funding is available," it said.

It also noted that PHARMAC does not currently offer a specific review process for drugs that it has
declined to list for reimbursement.

The New Zealand fact sheet also points to an additional victory for the Kiwis: the exclusion of medical
devices from its obligations in the health transparency annex. Gleeson expects that this exclusion arose
from the fact that Australia had successfully managed to obtain a de facto medical devices exception
based on the most recent leaked text of the annex by limiting the application of the annex to the
Pharmaceutical Benefits Scheme, which does not cover medical devices.

The Australia-U.S. FTA provisions on national pharmaceutical reimbursement policy do not cover
medical devices while the provisions laid out in KORUS do.
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http://www.dailyyonder.com/letter-from-langdon-farmers-pay-the-cost-of-free-
trade/2015/10/12/9060/

Letter from Langdon: Farmers Pay the Cost of ‘Free’ Trade

By Richard Oswald

October 12, 2015

The Trans Pacific trade pact promises us cheaper food with sketchier ingredients. American farmers will
face upheaval and more dislocation, while corporate agriculture thrives.

If China assembles my Apple iPhone with its global mixture of ingredients, shouldn’t Asians at least eat
Washington apples? Maybe not while China produces nine times as many apples as the U.S.

And if my chore tractor came from Italy, (Europe is where most small farm tractors are manufactured

today) shouldn’t ltalians buy my corn?. Probably not, while they’re the eighth largest corn grower in the
world.

That brings U.S. farmers to another crossroads, having bought into the idea that to be successful and
make a lot of money, we need full unfettered access to consumers around the world. But those
consumers, almost without exception, would rather have food grown at home. Their farmers want it
that way too.

Maybe that’s why we’ve been told the answer to consumer resistance is trade agreements like Trans
Pacific Partnership (TPP) that lock trading partners into commitments to buy stuff no matter what.
Those agreements always seem to come with a few years of doing business the old way, giving our best
new buddies protection and a chance to adapt to doing business the new way. But, as is too often the

case, by the time new markets are phased in, they’ve already disappeared via geopolitical corporate
hustles and revalued currencies.
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It’s pretty nigh onto impossible to pick up the family farm and move it one piece at a time, the way
industry seems to do. We've already seen how easy it is to set up manufacturing plants in Asia or Mexico
for everything from cars and washing machines to cotton T-shirts. And while benefits to farms are
always touted, most of the trade agreements we farmers are exhorted to support are already designed
to aid floating factories around the world owned by shadow companies looking for cheap labor and
ingredients, a tax break, and easily adjustable money.

Farmers are no strangers to market access. Over the years we’ve seen markets come and go via
embargoes, farm programs, or transformed into world trade deals more about whipping us than helping
us. That’'s the way it's gone for poultry and hog farmers in America as corporations have cemented
themselves into virtually every aspect of production from eggs and artificial insemination, chicks and
pigs, all the way up to fresh wrapped meat in the grocer’s case.

Monopolies like those have come to be viewed by leaders (who most of us unenthusiastically refer to as
politicians) as just another cost of doing business for highly efficient “agriculture.”

But here lately, one of the biggest costs to one efficient branch of U.S. “agriculture” has been a virus
called PED, short for porcine epidemic diarrhea. First discovered in Europe, PED spread through Asia
mysteriously finding its way to America and Canada. After years of searching for the source, USDA now
attributes PED’s origins, responsible for killing 8 million baby pigs in the U.S., to contaminated shipping
bags used to deliver bulk commodities to the U.S. from —take a wild guess — our trading partners in Asia.

That's where avian flu originated, resulting in the destruction of close to 50 million U.S. chickens and
turkeys this year costing close to $1 biilion and driving up the price of eggs.

Now USDA has approved chicken imports from China. And beef from South America, even though parts
of countries there still harbor the scourge of cattlemen everywhere, hoof and mouth disease. That one
microscopic bug can wipe out an American beef herd faster than you can say “shipping container.”

But, we're told, it will be good for “agriculture.”
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Instead of facing the truth of policies favoring cheap commodities and cheaper food ingredients for
corporate processors, “agriculture” as a whole talks about broad benefits to America and rural
communities through profitable farms with access to global markets.

More times than not we’ve seen rural population centers, those clusters of agrarian association that
once served as our support group, eroded by indifference or failure to understand the real meaning of
the words “sustainability” and “community.”

These days instead of coming from Main Street, most of the things big farms buy come from tens or
hundreds, if not thousands, of miles away. Communities have gotten smaller, farms have gotten bigger,
and the roads that hook us all together have gotten longer.

So when we hear that global corporate aggregators of all things bought and sold are good for
“agriculture,” we farmers tend to think that means us. The problem is that we are only one small step,
the bottom rung, of a long and torturous climb to consumers everywhere. Calling us “agriculture” is a
little like calling an engine the whole car. But it's the engine that makes the whole thing go. And when
we consider money collected along the way, the best any farmer can hope for is maybe 15 cents on the
dollar.

That leaves a lot of benefit to “agriculture” up for grabs.

Many times it is actions by agriculture as a whole that leads to problems on the family farm when trade
and other government deals hurt us through impaortation of disease, contaminated food, or perhaps just
a market manipulating higher corporate power holding no compassion for us, our consumers, or
perhaps the world in general.

That’s what happens when everyone forgets that the agriculture we hear so much about in America isn’t
always family farms, but all the gigantic corporations surrounding us, doing what they do for better or
sometimes worse.

When billion dollar trade deals are at stake, it’s that blurring of the line between us and them that
makes it difficult for family farmers to be heard. So when agriculture and unfair free-trade deals are
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debated in Congress later this year or the next, keep in mind that most importantly to us, family farmers
feed America.

The “Agricuiture” they’ll all be talking about isn’t who we are, but it’s certainly what we do.

Richard Oswald, president the Missouri Farmers Union, is a fifth-generation farmer from Langdon,
Missouri. “Letter From Langdon” is a regular feature of The Daily Yonder.
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